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II. ARGUMENT IN REPLY 
A. The State Has Misread Ridgley v. State Insofar As it Argues That an Expert 
Opinion is Required to Defeat a Motion for Summary Dismissal. 
Mr. Takhsilov has set out why his petition did raise a genuine issue of material fact that 
he was denied effective assistance of counsel when counsel failed to request a competency 
evaluation prior to the entry of a guilty plea. The State has disputed this arguing that a petition 
can only raise a genuine issue of material fact in the failure to request a competency hearing 
when it is accompanied by an expert's affidavit that the client was incompetent at the time of the 
guilty plea. 1 Respondent's Brief pp. 11-12. The State's argument is based upon a misreading of 
Ridgley v. State, 148 Idaho 671,227 P.3d 925 (2010), and should be rejected. 
In ruling upon a motion for summary dismissal, the court must determine whether a 
genuine issue of fact exists based on the pleadings, depositions and admissions together with any 
affidavits in the file. Id., 148 Idaho at 675,227 P.3d at 929. With regard to a claim of ineffective 
assistance of counsel, a petitioner must raise a genuine issue of material fact as to both deficient 
performance and prejudice. Strickland v. Washington, 466 U.S. 668, 694, 104 S.Ct. 2052, 2069 
(1984). 
In seeking summary dismissal, the State did not dispute that Mr. Takhsilov had raised a 
genuine issue of material fact as to deficient performance. R 84. Rather, the State asserted that 
he had failed to raise a genuine issue of material fact as to prejudice as he offered no expert 
opinion that he was incompetent at the time he entered his plea. Id. The District Court 
1 In its brief, the State looks to the Court of Appeals' decision in the criminal case for 
facts to support its argument. Respondent's Brief pp. 1-3. However, that decision is not part of 
the record in this case, and pursuant to Esquivel v. State, 149 Idaho 255, 259, 233 P.3d 186, 190, 
ftnt. 3 (Ct.App. 2010), should not be considered. 
dismissed for the reasons set forth by the State. R 92.2 
Bouchillon v. Collins, 907 F.2d 589 (5 1h Cir. 1990), cited with approval in Ridgley v. 
State, 148 Idaho at 677-679, 227 P.3d at 931-933, explains the analysis of the prejudice prong of 
a claim that counsel was ineffective in failing to request a competency evaluation. A petitioner 
needs to establish only a "reasonable probability" that he was incompetent, a lower standard than 
proof by a preponderance of the evidence that he was incompetent. 907 F.2d at 595. Moreover, 
to avoid summary dismissal, the petitioner need only show that there is a genuine issue of fact as 
to whether there was a reasonable probability that he was incompetent. Ridgley v. State, 148 
Idaho at 675, 227 P.3d at 929. 
In Ridgley v. State, supra, the Supreme Court concluded that Mr. Ridgley's petition 
which was supported only by his own affidavit that he was emotionally distraught, in a state of 
shock and incompetent, and a psychological evaluation prepared for sentencing finding that Mr. 
Ridgley was oriented to person, place and time and did not say anything about his mental state at 
the time of the plea hearing, nine months earlier, was not sufficient to survive a motion for 
summary dismissal. 148 Idaho at 678-79, 227 P.3d at 932-33. In finding that Mr. Ridgley had 
not raised a genuine issue of material fact, the Court did not hold that only an expert's opinion 
would be sufficient to overcome a summary judgment motion. Rather, the Court held that Mr. 
Ridgley's own assessment that he was incompetent was not sufficient. Specifically, the Court 
stated: 
2 Even though not disputed by the State, it is worth noting that Mr. Takhsilov did raise a 
genuine issue of material fact as to the deficient performance prong of Strickland. As counsel 
was aware of the his previous institutionalization, the failure to seek an evaluation of his 
competency to proceed fell below professional standards. Bouchillon v. Collins, infra. 
2 
Although Ridgley stated in his petition that he was not able to assist in his 
defense, to the extent that this statement may be interpreted as an opinion 
regarding his competence for purposes of I.C. § 18-210, it was not admissible 
evidence. This Court has recognized that in order to render admissible opinions 
regarding mental condition, the witness must be qualified as an expert under the 
Idaho Rules of Evidence. 
Id, ( citation omitted). 
No where does the Court conclude that the only way to support a petition claiming 
ineffective assistance of counsel in failing to obtain a competency evaluation is through the 
affidavit of an expert. And, in fact, an expert opinion is not always required to raise an issue 
regarding the defendant's competency to proceed. Even without any expert opinion, trial courts 
have a sua sponte duty to inquire if the court entertains or reasonably should entertain a good 
faith doubt as to the capacity of the defendant to understand the nature and consequences of the 
plea. State v. Hawkins, 148 Idaho 774,778,229 P.3d 379,383 (Ct. App. 2009). In Hawkins, Mr. 
Hawkins' behavior and theories in the pretrial and trial process alone, without the opinion of an 
expert, raised a doubt about his competency that required a sua sponte inquiry. 
In Ridgley, all the district court had was Ridgley's own conclusion that he was not able to 
assist in his defense and an expert opinion that by the time of sentencing he was oriented to 
person, place and time. This was not sufficient to survive a motion for summary dismissal. 
In contrast, in this case, Mr. Takhsilov presented much more - including that he was 
previously incompetent to proceed in this case and had to be hospitalized to restore his 
competency; that when he was released from the hospital, his condition was described as 
"severe"; and his unrebutted allegations that at the time he entered his plea, he was again 
3 
experiencing symptoms including hearing voices. R 49. 62. 66. All that Mr. Takhsilov had to 
produce to proceed to an evidentiary hearing was admissible evidence raising a genuine issue of 
material fact as to whether there was reasonable probability that he was incompetent at the time 
he entered his plea. This he did. While he may well need more evidence to prevail at an 
evidentiary hearing, he has certainly met his burden of raising a claim that should be heard. 
III. CONCLUSION 
For the reasons set forth in the Opening Brief and herein, Mr. Takhsilov respectfully 
requests that this Court reverse the order of summary dismissal and remand this case for an 
evidentiary hearing. 
DATED this~day of December, 2015. 
Deborah Whipple 
Attorney for Alik Takhsilov 
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